Notes from Wuterich Defense Team Meeting:  November 2-8

Motions:

· Unlawful Command

· Senior leaders comments, Murtha brief

· Scene reconstruction (stopping completion)

· Political pressure

· Article 34 ltr (Riggs)

· Improperly referred

· Communication w/ Dela Cruz

· Call Ware as witness

· MRE 301

· Prosecutorial Misconduct

· Suppression of evidence 

· Asked NCIS not to finish reconstruction which was done independent

· Letting Dela Cruz continue to testify knowing his testimony conflicts with Brady

· Violation of 46 Equal Access 

· Sullivan – ever meet w/ Dela Cruz w/out counsel (?)

· Marino – private party 

· Doesn’t trust our team

· Items needed:

· Transcript of Dela Cruz Depo

· Wuterich 32 – Dela Cruz Test.

· Tatum 32 – Dela Cruz Test.

· Recall of Dela Cruz

· Affidavit – Vokey, Faraj, Trujillo events of attempted interview

· E-mails – Marino/Vokey attempted interview

· Case Law – Immunized, 5th Amendment, 6th Amendment

· Prosecution has a duty to unlock the roadblock

· Possible Witnesses

· Marino

· Kevlen

· Finnley

· Sullivan

· Meeting with Dela Cruz in Chicago

· Out of bounds chit – travel to see attorney in DC?

· Leave – June

· Funding Mendoza Travel Claims to visit attorney in Philly

· Relief

· Deposition Order – Dela Cruz

· Request no 3rd Party input at deposition

· Dela Cruz – can’t testify

· Speedy Trial

· Witness Production

· Immunity 

· Tatum

· Salinas

· Site Visit

Themes:

· Political Pressure 

· UCI

· Presumption of Massacre

Discovery Requests

· Scene Reconstruction (Brady’s Notes)

· Interrogation Details

· Company Training Schedule

· Written documentation of Training Changes 

· Policy changes after Haditha 

· Delta Force Intel – safe house later in the evening

Expert Requests

· Scene Reconstruction (Resubmit)

· Pathology

· Intel

· Memory

· Translator

· Tactics

· MOUT

· CQB

· Knock and Talk v. Knock and Enter

· Josh (Jury Consultant) (Investigator)
Can’t prove our case w/out Tatum

· Re-read summations submitted by govn’t to see theories

· Wuterich good for their case

· Thinks Tatum is a good guy

· Hears Mendoza say “Can I kill anyone else”  

· Feed to Zimmerman

Fear in a panel:

Staff Officers

Experienced Combat Guys (Judge decisions made by other combat guys – I wouldn’t have done that)

Instructors (SOI)

HQ guys (people that didn’t go outside of the wire)

HET Guys – CAG (too much sympathy for Iraqis)

Don’t want a bunch of staff sergeants and colonels/ltcols

Thinking like the panel:

Enlisted/Officer Panel 

Wuterich – senior guy

· Expert to say they did nothing wrong on how they cleared the house

· Mendoza

· MOUT Instructor

Lieutenant involved and not charged  (Enlisted thinking)

Supplemental Questions for Panel Members:

Combat Experience

· Were you shot at?

· ROEs

· Involved in briefing

· Have you ever been aware of ROE changes – experienced a change (understanding)

· Small unit leadership in combat

· MOUT training (specifics) (split second decisions) 

· I don’t know is an acceptable answer

· Knock and Enter

· Knock and Talk

Enemy TTPs, Experience with Iraqis

· One on one experience with Iraqis

· Social visits with Iraqis

· Impression of Iraqi people

· Positive experience with Iraqi civilians 

· Negative experience

· Dealing with Insurgents

· Sympathies 

· Opinion of mission in Iraq

Heard about the case

· List facts of case as you know 

· Has the commandant spoke to you about training, war time ethics since Nov. 19

· When the MC makes training changes (t/f ) because previous tactics were inefficient (Same for ROEs) 

Do you believe the insurgents would use the Iraqi civilians for bad press against US 

Know of any cases where insurgents used Women/Children as shields

IED in the middle of residential community

Do you believe that the final ROE on every card informing Marines that the right of self defense is absolute – can I do anything to protect myself

Do you believe that insurgents would set off an IED to cause a counter attack?

CSI?

Forensics?  Absence of –

Do you believe that a Marine 

Do you believe that Insurgents kill civilians to support their cause? 

State of Mind 

· You are in Iraq – hostile area a lot of attacks have happened – 

· Would you agree that if you were briefed xyz would you tend to believe xyz

· Effect on mind

· Particular threat alter 

· Open mind 

· Chaotic Environment

· Observation of Marines, leadership decisions in time-sensitive

· Do you believe that MC training is adequate/sufficient to prepare Marines fro combat?

· Test preconceived notions

Standard area of court-martial experience

· Prior member

· problem judging creditability of witness

· convening authority

· know someone who went to court-martial

· legal officer

· served in law enforcement

· opinion of military justice system

Plant Seed: I can’t find him guilty!

Core Issues:

· House 1:

· Was someone firing at the Marines

· House 2:

· What the hell happened there
Assault through the ambush – SAF

Kallop – “Clear South” not an instruction to knock and talk 

· did they knock House 2???

· Scenario changes when Mendoza fires

Mendoza

· Have to believe some of the stuff he says

· When he could be criminally liable story changes

Salinas:

· hear Wuterich tell Mendoza to shoot the person 

Defenses:

· self defense

Have Hagg look at photos – could someone have come in and shot bodies up more?

Tentative Trial Schedule

Trial Date:  4 Feb  - 3 weeks

Focus Group

28 Jan – Member Questions, Supplemental, 2nd Motion Date

21 Jan -  Notice of Pleas/Defenses

16 Jan – Motions/ Responses

9 Jan – Motions Due

18 Dec – 1st Motion Date

12 Dec – Responses Due

5 Dec – Motions Due 

28 Nov – Gov’t Response to Witness Request

19 Nov – Witness Request Due / Notice of Forum

To Do Now:

Universe of Witnesses


-List every witness we may need


-Talk to so we can refine


- who is taking who



- Mendoza : Faraj



- Dela Cruz: Vokey



- Kallop : Puckett



- Navin



- Fields



- Laughner



- Graviss



- Salinas



- McDaniel



-Whitt



-Dinsmore



- Saw rounds that day



-Brady



- Maloney


-possible stipulations of expected testimony


- Figure out who were are going to call to prove our affirmative defenses



- self-defense



- defense of others



- jury nullification



- alibi

Experts

· we have

· who we need

· meeting about experts

· Henry

· Hagg

· Thornton

Trial Notebooks (1 Master File)

-Witnesses

-Statement 15x

-Discovery Requests

- Events

-Procedures

-Motions

-Responses

- Case Law

Organize Files

JDA Meeting 

· During Tatum Arraignment 

Defenses

· Possible

· Accident

· Alibi

· Defense of another

· Self defense

· Mistake of fact

· Obedience of orders

· Good Military Character

· Limit time/place up to 19 Nov

· Justification

· Rule 916 – death or injury during proper military duty

· Killing enemy combatant 

· Collateral Damage – foreseeable deaths (?)

· Murder 3 - 118(3)

· Navin

Motions

Iraqi Witnesses:

Do we want the IAs? (review statements)

Haag

· Possibility of one shooter in big killing rooms

· Cross examination of Maloney and Brady

· Evidence of a grenade explosion in that room

Multiple alternate theories of who shot in house 2:

· Tatum First in room (like his diagram 19 Mar)

· Tatum/Mendoza theory

